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KENTUKY RESOLRCES GANA L, INC, ET AL
V.
OH G - SLIRFACE MN NG FEALANATI QN AND BENFORCEMVENT

(ONJUO AL F|VAND
Deci ded January 18, 2000

Petition for award of costs and expenses, including attorney fees,
under section 525(e) of the Surface Mning Gontrol and Recl amation Act of
1977, 30 USC 8§ 1275(e) (1994), on judicia renand.

Petition granted; attorney fees and expenses awar ded.

1

Qurface Mning Gntrol and Recl anati on Act of 1977:
Atorney Fees/ Qsts and Expenses: Sandards for Anard

An avard of attorney fees, pursuant to section
525(e) of the SQurface Mning Gntrol and Recl anati on
Act of 1977, 30 USC 8§ 1275(e) (1994), and its
inpl enenting regul ations, 43 CF R 88 4.1290 to
4.1296, is guided by the nunber of hours reasonabl y
expended i n prosecuting a citizen's conpl ai nt and
request for infornal reviewbefore CBMand an appeal
to the Board, all of which resulted in favorabl e
action by 3V as well as tine spent in seeking the
anard. Afee anard is al so guided by the reasonabl e
hourly rate for the work of the attorneys who
prosecut ed these acti ons.

Qurface Mning Gntrol and Recl anati on Act of 1977:
Atorney Fees/ Qsts and Expenses: S andards for
Anard

Wen a petitioner seeking attorney fees achi eves
Substantial success on the nerits of his clam the
fee anard properly includes all tine reasonably
expended on the litigation including presentation of
an alternative ground for success arising fromthe
sane facts and involving a related | egal theory even
though the alternati ve argunent was rej ect ed.
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APPEARAINES Wdlton D Morris, Jr., Bsq., Charlottesville, Mrginia L.
Thonas Gal | onay, Esqg., Boul der, Gl orado, and Thonas J. Htzgeral d, Esgq.,
Frankfort, Kentucky, for Petitioners; Thonas A Bovard, Esg., Gfice of the
Slicitor, US Departnent of the Interior, Vdshington, DC, for the Gfice
of Surface Mning Recl anation and Enf orcenent.

AN ON BY ADM N STRATI VE JUDGEE GRANT

This case involving a petition for anard of costs and expenses
including attorney fees is before the Board on judicial remand. n Decener
14, 1993, Kentucky Resources Qouncil, Inc., Kentuckians for the
Gmonveal th, and National WIdlife Federation filed a petition for award of
fees and expenses pursuant to section 525(e) of the Surface Mning Gontrol
and Reclamation Act of 1977 (SMRY), 30 US C 8§ 1275(e) (1994), and
inplenenting regulations at 43 CE R 8§ 4.1290. PRetitioners clai ned they
are entitled to such an anard as a result of their prosecution of a
citizen's conplaint before the Gfice of Surface Mning Recl anation and
Enforcenent (CBV) which initiated a case that was |ater resol ved when an
order of the Interior Board of Land Appeal s (1 BLA) dismssed the appeal in
| BLA 93-669 on Novenber 16, 1993. The factual background of the proceedi ngs
resulting fromthe citizens's conplaints filed by petitioners wth GV
including the actions taken by the Lexi ngton, Kentucky, FHeld Gfice (LFQ
of (BM the actions taken by G3Mon petitioners' request for infornal
review and the subsequent appeal to this Board, is set forth in our prior
decision in this case, Kentucky Resources Guncil v. GV 137 | BLA 345
(1997), rev' d Kentucky Resources Guuncil, Inc. (KR) v. Babbitt, 997 F
Qupp. 814 (ED Ky. 1998).

Intheir petition for award of attorney fees and expenses under
section 525(e) of SMRA 30 US C 8§ 1275(e) (1994), petitioners asserted
that a party successful ly prosecuting a citizen's conplaint filed under
section 521 of SMIRA 30 US C § 1271 (1994), is entitled to recover fees
for admnistrative proceedi ngs invol ving successful prosecution of citizen's
conpl aints before CBMland on appeal to this Board regard ess of whether the
Board rul ed on the substantive or procedural issues raised in the conplaint.
(Petition of Kentucky Resources Qouncil et al. (Decenter 1993) at 13, 15.)
Inits answer to the petition, CBMargued that under the inpl enenting
regul ations an appeal before the Board (or an admini strative proceed ng
before an Admini strati ve Law Judge) resulting in afinal order after a full
and fair determnation of the issues is a prerequisite for fee recovery.
Further, G3Mcontended that sone degree of success in the appeal to the
Board is required and that fees are not properly awarded where the appeal
itself has no "causal nexus" to the actions of CBMofficials. ncedi ng
that if a conplainant had to file an appeal in order to cause CBVito conpl y
wththe lawit is entitled to conpensati on for work perforned on those
i ssues regard ess of whether it was before CBMor the Board, (BMargued t hat
the filing of an appeal which had no bearing on the actions ultinatel y taken
by CBMofficials is not conpensabl e.

In our decision we noted that the inpl enenting regul ations specify who

may file a petition for anard of costs and expenses: "(a&) Any person nay
file a petition for anard of costs and expenses incl udi ng attorneys'
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fees reasonably incurred as a result of that person's participation in any
admni strative proceeding under the Act which results in-- * * * (2) Afina
order being issued by the Board." 43 CFR 8 4.1290(a). Theright to
recovery fromCaMis further limted by regul ation to a person other than a
permttee who "initiates or participates in any proceedi ng under the Act,
and who prevails inwhole or in part, achieving at | east sone degree of
success on the nerits, upon a finding that the person nade a substanti al
contribution to a full and fair determnation of the issues.” 43 CER 8§
4.1294(b). W found nothing in the | anguage of the regul ations which
requires that the final order of the Board address the legal nerits of the
appeal or approve the terns of a settlenent addressing the nerits of the
appeal .  Thus, we hel d:

If subsequent to the filing of an appeal, but before the Board
addresses the nerits of the controversy, CBMtakes sone of the
action requested by appel | ant, C8BVIconcedes fees coul d be
anarded if a causal nexus can be shown between the prosecution
of the appeal and the action taken by CB8M Ve find this to be
consistent wth the prior Board decision in [Donald] §. Qair
[84 1BLA 236, 92 1.0 1 (1985)]. Alowance of an anard of fees
wher e citizens have conmenced a proceedi ng, but the action or
inaction which is the subject of the conplaint has been
corrected wthout any fornal judgnent, has been found consi st ent
wth the regul atory standard where a show ng has been nade t hat
the corrective action was taken as aresult of the citizens'
conplaint. Donald §. GQair, supra at 265-66, 270-71, 92 1.D
at 17-18, 19-20.

137 1B A at 351

The court reversed our finding that petitioner was not entitled to
costs and expenses because it had not shown "a causal nexus between its
actions in prosecuting an appeal to the Board and the corrective actions
taken by GBMin response to the citizen' s conplaints" (137 IBLA at 351).
KRCv. Babbitt, supra. Hbolding that a causal connecti on had been shown and
that petitioner was entitled to costs and expenses of both the appeal and
the prelimnary infornal proceedi ngs | eading up to the appeal, the court
renanded the case for determnation of an appropriate award.

Qbsequent to receipt of petitioners' Pocedural Report on Renand and
areply brief fromC3\V petitioners filed an unopposed noti on for suspensi on
of the briefing schedule inthis case to allowpetitioners to file their
reply to the CBMbrief after the anticipated recei pt of a decision by the
district court on petitioners' "request for an anard of costs and expenses
for work perforned in that court during judicial review" Thereafter,
counsel for CBMfiled an unopposed notion that the Board suspend its
consi deration of this case on judicia renmand on the ground that the parties
were engaged i n settlement negotiations. This notion was granted by order
of the Board dated July 19, 1999. Subsequently, the petitioners
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advi sed the Board that negotiations had reached an i npasse and nade an
unopposed notion for an expedited decision in this case. The notionis
grant ed.

Petitioners contend that the i ssues renai ning for resol uti on on
judicia renmand include: (1) whether the award shoul d be reduced by hal f
the clai ned anount because petitioners failed to prevail on a separate claim
involving violations by another mining contractor thought to be related;, (2)
whet her tine spent by attorney Gl loway in "conputerized investigation of
the ownership or control link is conpensabl e attorney tine"; (3) whet her
attorney tine spent in neetings and tel ephone conferences wth Departnent al
officials is conpensabl e; (4) whether petitioners have adequatel y docunent ed
the attorney hours clained;, and (5) whether the hourly rates clai ned for
attorney Mrris are reasonable. (Procedural Report on Renand at 2.)
Asserting that the first four issues raised in the CBManswer have al ready
been briefed by the parties, petitioners address the reasonable billing rate
for attorney Mrris intheir brief on renand. Petitioners assert that
counsel has established a custonary billing rate of $200 per hour (prior to
January 1, 1995) and $225 per hour thereafter for work on cases arising
under SMRA and that this constitutes his reasonabl e hourly rate. Thus,
petitioners note they have anended their claimto reduce the rate cla ned
for attorney Mrris' work fromthe prevailing narket rate i n Véishi ngt on,
DC, reducing the anount clained for his tine. Petitioners contend that
the fee petition is based on work in a proceedi ng before the Board which is
inthe Vashington, DC, legal narket and that attorney Mrris' custonary
billing rates are bel owthe prevailing Vdshington rate for attorneys of
simlar experience and skill. In addition, petitioners have presented a
suppl enental fee request to cover hours spent prosecuting the petition
before the Board both prior to our earlier decision and on this judicial
renand. FHnally, petitioners argue that their cla mshoul d not be reduced
on the ground that they asserted their claimto fees on alternative
argunents, only one of which was accepted by the court, because the
alternative theories arose fromthe sane factual context and were rel ated
| egal theories.

I n response, CBVicontends on renand that the clai mfor fees shoul d be
reduced by 49.35 percent "to reflect the significant anount of tine spent on
the unsuccessful claimthat participationin'infornal' admnistrative
proceedi ngs, including the very filing of citizens' conplaints, should be
deened to be participation ina qualifying 'admnistrative proceeding for
purposes of fee awards under SMRA Section 525(e)." (CBVIs Response to
Petitioners' Report Uoon Renand at 2.) It is argued by CBMthat a
substantial reductionin fees is justified because this case was prosecut ed
as atest case to determne which of two fee standards would apply to future
citizen conplaints and, hence, a large portion of tine was spent in an
unsuccessful attack on the Board' s fee regulations. |d. at 56. A
cal culation of the percentage of pages in petitioner's briefs before the
Board devoted to the unsuccessful argunent (49.35 percent) has been
submtted. Id. at Atachnent 1. Further, (BMasserts that it is
i nappropriate for two attorneys working on the sane briefs and pl eadi ngs
"both to claimrates appropriate to senior partners in ngor lawfirns."”

Id. at 3, 8 Additionally, CBVicontends that conpensation for attorney
Morris for
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preparation of briefs fromhis office in Charlottesville which did not
i nvol ve appearance at any hearings in Vdshington and for research and
preparation of the citizens' conplaint is properly determned by fee
structures prevailing in Charlottesville or in Kentucky (site of the
violations). 1d. at 14

Petitioners have filed a reply on renand in which they point out that
the district court has now adjudicated their notion for award of fees for
work perforned on judicial reviewin which they considered sone of the sane
argunents rai sed by CBMbefore the Board wth respect to the anard of fees
for legal work before CBMand the Board. Petitioners note that the court
refused to reduce the fee request on the ground that the court rejected one
of the petitioners' alternative argunents based on the sane facts and a
related legal theory. (Petitioners' Reply on Renand at 2-4.) Further,
petitioners point out that the district court rejected CBVIs assertion that
work on the case by attorneys Mrris and Gl | oway constituted i nproper
over|l awyering, noting that they spent tine on discrete i ssues and di scounted
their tine to avoid duplication. |d. at 4-5 PFetitioners al so argue that
the evidence presented in this case regarding custonary billing rates has
been previously recogni zed as sufficient to establish attorney Mrris'
custonary billing rate. 1d. at 6-7. Additionally, petitioners submtted a
second suppl enental fee request to cover the additional hours spent
prosecuting this petition since the renand report was filed. 1d. at 10-11.

[1] It has now been established that petitioners are entitled to an
anard as aresult of their participation in the admnistrative proceedi ngs
at issue here. The anount of their entitlenent to attorney fees turns
prinarily on whether the hours spent by petitioners' counsel were reasonably
expended and whether the hourly rate, used as the basis for determining the
appropriate conpensation for that tine, is reasonable, since a
mul tiplication of the hours reasonably spent by the reasonabl e hourly rate
produces the "l odestar” anount, which is generally presuned to be fully
conpensatory. Hensley v. Eckerhart, 461 US 424, 433-34 (1983); Building
Service Local 47 Geaning Gntractors Pension Han v. G andvi ew Racevay, 46
F.3d 1392, 1401-02 (6th Gr. 1995); Qypeland v. Mrshall, 641 F. 2d 880, 891
(DC Qr. 1980); Natural Resources Defense Gunsel (NRDOQ v. GBM 107 IBLA
339, 373, 96 1.0 89, 101-02 (1989).

Petitioners initially clamentitlenent to an avard of attorney fees
for 32 hours expended by their counsel, L. Thonas Gil | onay and Vél ton D
Mrris, in researching the exi stence of an ownership/control |ink between
coal nini ng conpani es Branham& Baker al Gonpany, Inc., and Deep R ver
Mni ng Gonpany and of Deep Rver's outstanding violations and unpai d ci vi |l
penalties, and then in preparing and filing the citizen's conpl aint based on
that research. (Petition, dated Dec. 14, 1993, at 24-25.) They al so assert
that their counsel together expended an additional 56.25 hours in
prosecuting the conplaint before CBM 1d. at 25. Petitioners note that
this tine was exacerbated by CBVIs "mshandl i ng’ of the conpl ai nt,
particularly the exorbitant anount of tine initially afforded the Sate to
resolve the conplaint. 1d. They further claimentitlenent to an anard
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for 14 hours of work expended by Mrris in preparing, filing, and
prosecuting their appeal to the Board. 1d. at 25-26. In order to
substantiate all of the work perforned by their two attorneys before CBMand
the Board, petitioners provided tine sheets, prepared by counsel, along wth
their original petition, as well as their subsequent procedura report on
renand and reply brief.

Additional ly, petitioners seek an anard of attorney fees for work
perforned by their counsel in seeking an anard of costs and expenses, in
connection wth both their original petition and supplenental petitions on
renand fromthe court. Intheir origina petition, they cla ned that
Gl | onay and Mrris had together expended 16.75 hours in preparing and
filing the petition, along wth the supporting decl arations of Gl oway and
Mrris and attached docunentation. (Petition at 26-27.) They now informus
that they expended an additional 77.50 hours prosecuting that petition
before the Board, prior to issuance of our January 1997 deci si on denying the
petition:

(AVIs extensi ve briefing of the case required the
Petitioners to prepare and file a detailed reply bri ef.
Additional ly, the Petitioners' attorneys participated in the
preparation of a successful joint notion to expedite the
proceedi ng, and they spent a limted and reasonabl e anount of
tine nonitoring the progress of the case before the Board.

(Procedural Report at 13; seeid. at 11.) They note that this work was
undertaken by both Gl |l oway and Mrris in connection wth preparation of
Petitioners' brief inreply to CGBVis answer, filed on Novenber 1, 1994

(Gl loway - 37.25 hours; Mrris - 24.50 hours), "procedural notions"

(Gl loway - 0.50 hours; Mrris - 1.50 hours), and "rel ated tasks" (Gl | onay
- 8 hours; Morris - 575 hours). Id. at 12. They also note that they have,
followng the February 1998 judicial renmand of their petition, spent 11.25
hours in preparing and submtting their procedural report on renand

(Gl loway - 1 hour; Morris - 10.25 hours) and 12.50 hours, in which Mrris
prepared and submtted their reply to CBVIs response and undertook rel at ed
natters. 1d. at 11; Reply on Renand, dated Mr. 18, 1999, at 10.

Both attorneys Galloway and Mrris attest, in declarations attached to
the petition and suppl enental petitions, that the hours of work reflected on
their tine sheets accurately reflect the work perforned i n connection wth
this case, that the work was all ocated anong the attorneys in an efficient
nanner so that no nore tine was spent than if one attorney had represent ed
petitioners wth brief consultations wth a second attorney, and that no
tine whi ch was unproductivel y spent was included. (Declaration of G| oway,
dated Dec. 9, 1993, at 7-8;, Declaration of Gilloway, dated Mr. 13, 1998, at
1; Declaration of Mrris, dated Dec. 14, 1993, at 11; Declaration of Mrris,
dated M. 18, 1998, at 9-10;, Declaration of Mrris, dated Mr. 18, 1999, at
2-3.) The tine sheets disclose the nature of the work undertaken and what
was general |y acconplished. They thus conply wth the Qurt's directive in
Hensley v. Eckerhart: "[Qounsel * * * is not required to record in great
detai | how each mnute
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of his tine was expended. But at |east counsel should identify the general
subject natter of his tine expenditures.” 461 US at 437 n. 12, see
Building Service Local 47 Qeaning Gntractors Pension Han v. Gandvi ew
Raceway, 46 F. 3d at 1402-03; National Association of Gncerned \eterans v.
Scretary of Defense, 675 F.2d 1319, 1327 (DC Qr. 1982); <yline Ga .
v. 3V 150 IBLA 51, 56-59 (1999); Gieway Gal . v. (BV) 131 IBLA at 217-
18.

It is contended by CBMthat costs of pursuing a citizen' s conpl ai nt
regarding the link between Branhamé& Baker and a third mni ng conpany, Md-
Muntai n Mning Qorporation, wich link was never established, are not
alowable. V& find, however, that we need not address the question whet her
Petitioners were successful in prosecuting their claimthat there was an
owner ship/control |ink between Branhamand Baker and Md-Muntai n Mni ng
Qxrporation or whether that claimis sufficiently related to any ot her
successful claim since it appears that petitioners do not seek an award for
work perforned in preparing, filing, and prosecuting the citizen' s conpl ai nt
whi ch specifically focused on the purported Iink between Branhamé& Baker and
Md-Muntain. See Petition at 24-25. As petitioners stated in their Reply
to GBMAnsver, at page 34: "Petitioners seek no award what soever for any
work done on the Md-Muntain case. Md-Muntain was a separate citizens
conpl aint, and was handl ed separately in terns of tinekeepi ng by
Petitioners.”" (BMhas provided no evidence to the contrary. See CBM Answer
at 38-39; GBMSurreply to Retition (BMSurreply), dated Dec. 12, 1994, at
22-24.

W, therefore, find that petitioners have established that the hours
of attorney tine billed represent tine reasonably spent on the prosecution
of the citizen's conplaints including infornal reviewbefore CG3M an appeal
to the Board, and the petitions for costs and expenses as well as supporting
briefs. See Hensley v. Eckerhart, 461 US at 433-34; NNDCv. GV 107 IBLA
at 373, 96 1.0 at 101-02.

[2] It is contended by CBMthat the claimfor attorney fees shoul d be
di scounted by 49.35 percent to reflect tine spent on the alternative
(unsuccessful) argunent that participation ininfornal admnistrative
proceedi ngs, including the filing of citizens' conpl aints and applications
for infornal review shoul d be deened to be participation in a qualifying
admni strative proceeding for purposes of fee anards under SWMRA V& find
that petitioners are entitled to conpensation for all of the work spent by
their counsel on the petition and reply brief, includi ng advancing their
contention that they are entitled to conpensation for all of the work before
(BMand the Board, regardl ess of whether their appeal to the Board caused
CGavito afford themany of their requested relief. It appears that the
essence of petitioners’ argunent in their petition and reply brief was
focused on their contentions that they were entitled to an anard for work
before GBMin connection wth their citizen's conplaint, for which they
achi eved subst anti ve success, and in connection wth their inforna review
requests, for which they achieved initial procedural success wth i ssuance
of the April 1993 policy nenorandumby the Acting Drector, and that it was
irrelevant, for purposes of an anard, that the Board did not itself nake a
substantive ruling on the nerits. See Petition at 13-23; Reply to GaM
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Ansver at 2-31. The court basically agreed wth these contentions. KRCv.
Babbitt, supra at 818, 820. Athough petitioners al so argued that they were
entitled to conpensation for all of their work before CBMand the Board,
regard ess of whether their appeal to the Board caused CBVito afford them
al or any of the relief which they had sought, this was argued as an
alternative basis of entitlenent. As we noted in NNDCv. BV a petitioner
nay, ingood faith, "'raise aternative legal grounds for a desired
outcone,'" and be entitled to an award for work perforned in that effort,
even when those grounds are ultinately rejected and the desired outcone is
achi eved on sone other basis. NOCv. (3V 107 IBLAat 371, 96 1.0 at 100
(quoting fromHensley v. Eckerhart, 461 US at 435); see NNDCv. BVl 107
IBAat 371-73, 96 1.0 at 100-01. That is what occurred here.

Petitioners' unsuccessful argunent that they were entitled to an anard
for work before CBViand the Board, regard ess of whether the appeal to the
Board caused any of their success before the agency, is plainly related to
their successful argunent that they were entitled to such an anard where the
appeal did, indeed, cause themto obtain sone success before the agency. It
isclearly not a"distinctly different clainji] for relief that [is] based on
different facts and | egal theories,” justifying exclusion of any award for
the work perforned in advancing that claim since it nust be "treated as if
[it] had been raised in [a] separate [proceeding].” Hensley v. Eckerhart,
461 US at 434-435. FRather, petitioners' unsuccessful argunent clains the
sane relief, wiichis an anard for all of their work before CBMand the
Board, and arises fromthe sane facts and advances a rel ated | egal theory.
See NRNDCv. G3M 107 1B A at 371-73, 96 1.0 at 100-01. Thus, as the Qourt
stated in Hensley v. Eckerhart, in connection wth fee anards in civil
| ansui ts:

Were a plaintiff has obtai ned excellent results, his
attorney should recover a fully conpensatory fee. Nornally this
w Il enconpass al| hours reasonabl y expended on the litigation *
* * In these circunstances the fee award shoul d not be reduced
sinply because the plaintiff failed to prevail on every
contention raised inthe lawsuit. * * * The result is what
natters.

461 US at 435 (citation omtted). 1/

1 Ve note that the court in KRCv. Babbitt determned that petitioners
vwere entitled to an anard for all of the work undertaken in connection wth
their civil lawnsuit, even though they al so argued before the court,
unsuccessful ly, the sane claimwth respect to which CGBMnow seeks to deny
themconpensation. See Menorandum Qi nion and Oder (KRCv. Babbitt, No.
97-9 (ED Ky.)), dated Mr. 5 1999, at 58 Because we reject (BMIs
contention that petitioners' award of attorney fees for their petition and
reply brief shoul d be reduced conmensurate wth the degree of success
achieved, we also reject the argunent that there should be a like reduction
in conpensation for expenses incurred in connection therewth. (C8V
Response at 9-10.)
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W, thus, hold that petitioners are entitled to attorney fees for the
wor k undertaken in seeking an award of costs and expenses, since all of that
work was reasonabl y expended in that effort. 43 CER 8 4.1295(b); NRDCv.
AV 107 I1BLAat 391-92, 96 1.0 at 111. That anard wll not be limted to
any extent, since they achieved virtual |y conpl ete success in obtaining the
anard. NIOCv. BV 107 IBLAat 391-92, 96 |.D at 111-12.

V& next turn to the question of the reasonabl e hourly rate for
conputing the attorney fees properly awarded petitioners. Relying on the
prevai ling narket rate for work by an attorney of reasonably conparabl e
skill, experience, and reputation in the Veshington, DC, area, petitioners
seek conpensation starting at the rate of $250/ hour, adjusted yearly
thereafter, for the work perforned by Galloway. (Petition at 27-32 (July 1,
1991, thru June 30, 1992 - $250/hour; July 1, 1992, thru June 30, 1993 -
$260/ hour; July 1, 1993, thru June 30, 1994 - $270/hour); 2/ Procedural
Report at 12; Attachnent to Ex. 4 to Declaration of Galloway, dated Mr. 13,
1998, at 1-4 (July 1, 1993, thru June 30, 1994 - $270/hour; July 1, 1994,
thru June 30, 1995 - $280/hour; July 1, 1997, thru June 30, 1998 -
$290/ hour).) Petitioners initially sought conpensation, for the work
perforned by Mrris, at the prevailing narket rate in the Vshington, D C,
area, but, followng the district court's ruling, anended their petition to
seek conpensation at his lower custonary billing rates for the tine periods
in question, since they are presunptively the prevailing narket rates in
that areaz $200/hour prior to January 1, 1995, and $225 hour thereafter.
(Petition at 27-28, 32-35, Procedural Report at 3, 4-11.)

CBMdoes not generally challenge Gl loway's hourly rate. (CBM Answer
at 41.) However, as noted previously, CBVidoes chal | enge Mrris' hourly
rate on several grounds. FHrst, CBMobjects to the use of Mrris' custonary
billing rates to conpute an award, to the extent they are based on rates
whi ch he has charged since petitioners originally filed their petition, and
thus do not reflect the rates which he charged for his work at the tine it
was perforned: "The case lawis clear that the Board awards historical and
not current rates to fee applicants.” (CBMResponse at 15 (citing NRDOC v.
BV 107 IBLAat 396, 96 |.0 at 114).)

It is well established that, in determining the reasonabl e hourly rate
to use in conputing an anard of attorney fees, the Board nust focus on the
rates wiich were in effect at the tine the work, for whi ch conpensati on

2/ Ve note that the tine sheet attached to the petition (Attachnent Ato
Decl aration of Galloway, dated Dec. 9, 1993, at 1-4) does not al ways refl ect
the rates which petitioners stated, in the body of the petition, should be
used to conput e the appropriate conpensation for the various categories of
Gl loway's work. Ve wll, inthe case of prosecution of both the citizen's
conpl aint before CBViand the appeal before the Board, use the rates set
forth in the petition.

151 1 BLA 332



| BLA 98-203

is sought, was perforned. NODCv. (BV 107 IBLAat 39, 9% |.D at 114.
Were this consists of the actual billing rate usually charged by an
attorney, it wll be considered "presunptively the reasonable rate,"
provided that it is " inlinewththlerates] prevailing in the comnmunity
for simlar services by | awers of reasonably conparabl e skill, experience,
and reputation.'” Kattanv. Dstrict of Glunbia, 995 F 2d 274, 278 (D C
Ar. 1993), cert. denied, 511 US 1018 (1994) (quoting fromB umv.
Senson, 465 US 886, 89596 (1994).

V& first conclude that petitioners have provi ded adequate proof, wth
their original and suppl enental petitions, that Mrris regularly charged his
noncontingent fee clients $200/ hour prior to January 1, 1995, and $225/ hour
thereafter. (Declaration of Mrris, dated Dec. 14, 1993, at 9; Declaration
of Mrris, dated Mr. 18, 1998, at 1, 3-5; Declaration of Mrris, dated Mr.
18, 1999, at 1; Declaration of Gry S Bradshaw dated Aug. 9, 1995, at 1-
2.) Morris first stated in his Decenber 14, 1993, declaration, attached to
the original petition, wiich had sought conpensation for his work at the
hi gher prevailing rate in Vdshington, DC, that the $200/ hour rate was the
rate he was then receiving in three surface mning cases, noting that he had
al so recei ved rates ranging from$125 to $200 for other nonsurface nini ng
cases nmuch earlier inthe decade. (Declaration, dated Dec. 14, 1993, at 3-
4, 6 notes 2 and 3, 9.) However, petitioners initially declined to seek
conpensation at the $200/ hour rate, since it did not then represent Mrris'
custonary rate for surface mning cases. (Petitionat 33.) However, wth
the benefit of his continued billing practice, in the case of nonconti ngent
fee clients, since the petition was filed in Decentber 1993, Mrris asserted
that this established a custonary billing rate, both before and after
January 1, 1995. (Declaration, dated Mar. 18, 1998, at 1, 3-5; Declaration,
dated Mr. 18, 1999, at 1-2.) Ve find that this evidence is sufficient,
absent anything to the contrary, to establish Mrris' custonary rates for
vwork perforned during each of the relevant tine periods. See Harvey A
Gitron, 146 1BLA 31, 36 (1999).

CBVlargues that the evidence provi ded, however, yields only a "few
concrete exanpl es" of what Mrris generally charged before and after January
1, 1995, noting that the court in Shepherd v. Amwerican Broadcasting
Gnpani es, Inc., 82 F. Supp. 505, 508 (DD C 1994), vacated on ot her
grounds, 62 F.3d 1469 (DC Qr. 1995), has rejected the use of "isol ated
billing" to support a custonary billing rate. (CBVIResponse at 17.) The
limted extent of the evidence nay be explained by the fact that, as Mrris
admts, nost of his clients in surface mning cases are unabl e to pay
prevai ling narket rates, and thus he nust represent themon a contingent-fee
basis. (Declaration, dated Dec. 14, 1993, at 4-6; Declaration, dated M.
18, 1998, at 3.) MNonethel ess, the exanpl es of fered provide sufficient
evi dence of what Mrris, based on his level of skill, experience, and
reputation, did, infact, coomand i n the narketpl ace i n connection wth
surface mning cases. See People Wio Gare v. Rockford Board of Educati on,
90 F. 3d 1307, 1312 (7th Qr. 1996) ("[Tlhere is nothing i nappropriate about
establishing an attorney's overall rate using only a snall sanpl e of the
hours that he has billed to other clients"). Thus, they are "presunptively
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the reasonabl e rate[s]" for conputing an award of attorney fees. Kattan v.
Dstrict of Glunbia, 995 F.2d at 278. Wen allied wth evidence of the
prevai ling narket rates for practice inthe relevant area during the tine
periods in question, it is clear that Mrris' custonary billing rates are
reasonabl e.

Next, CBMcontends that the rel evant conmunity for deternmni ng whet her
Mrris' usual billing rates areinline wth prevailing narket rates is
Charlottesville, Mrginia, were he works, and not Véshington, DC, wth
respect to his work before both the Board and GBM (CBMAnswer at 41-42;
CBVIResponse at 13-14.)

In NNDCv. G3M 107 IBLAat 397-99, 96 |.D at 114-15, we deternined
that it is the situs of the proceedi ngs (whether they are before the Board
(part of the Appeals Dvision of the Departnent's Gfice of Hearings and
Appeal s () or an admnistrative |awjudge (part of the Hearings O vision
of G#)), not the location of the attorney's office, which properly
determines the prevailing narket rate. See CBMAnswer at 42 ("The Board has
indicated [in N\NDCv. G3 that * * * the relevant conmunity is the situs of
the proceedi ngs before the court or the Board'). Thus, in the present case,
tothe extent that Mrris was practicing before the Board, in connection
wth Petitioners' appeal, and earlier before CBVIs Assistant Deputy
Drector, in connection wth their infornal reviewrequests (which
constituted part of the prosecution of their citizen's conplaint),
Véshington, DC, is the appropriate coomunity. To the extent that he was
practicing before the LFQ C8V) in connection wth preparing and filing
petitioners' citizen's conplaint, Lexington, Kentucky, is the appropriate
conmuni ty.

V& further conclude that petitioners have provided satisfactory
evidence that Mrris' custonary billing rates areinline wth prevailing
narket rates, and thus shoul d be the appropriate rates for conputing an
anard of attorney fees. They have net their burden to provi de evi dence,
prinarily inthe formof a Septenber 1, 1990, National Survey Center
"Blling Rate Survey" (Attachnent to Declaration of Giloway, dated Dec. 9,
1993), and the affidavits of a nunfber of other practicing attorneys, that
the rates which Mrris has custonarily charged are reasonabl e, since they
were consi derably | ess than the prevailing narket rates for an attorney of
reasonabl y conparabl e skill, experience, and reputati on practicing in the
Vdshington, DC, area. Nowhere does CBMichal | enge petitioners' evidence
regarding the prevailing narket rates in the Vdshington, DC, area. W
note that petitioners thensel ves do not provi de any evi dence of the
prevai | ing narket rate in Lexi ngton, Kentucky, for the tine period i nvol ved
here. However, the record, as suppl enented on renand, now contai ns sone
such evidence. (Mnorandum@inion and OQder (KRCv. Babbitt, No. 97-9
(ED Ky.)), dated Mr. 5, 1999, at 16 ($225 hour represents high end of
prevai | ing narket rates for Lexington, Kentucky, in connection wth
litigation stenming fromthe Board s January 1997 deci sion); Mnorandum
Qiinion and Qder (Grnett v. Vdyne Supply @., No. 97-19 (ED Ky.)), dated
Sept. 16, 1997 (Ex. Cattached to Ex. 1 attached to Procedural Report), at 7
($200/ hour represents high end of prevailing narket rates for |arge
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lawfirns in Lexi ngton, Kentucky, in connection wth litigation cul mnating
in August 1997 court order); see Fauri v. Executive Branch Bhics
Gmmssion, 20 F Supp.2d 1071, 1074-75 (ED Ky. 1997).) Wile this
evidence relates to a period of tine sonewhat after the work perforned
before LFQ in connection wth preparing and filing the citizen's conpl ai nt,
it indicates that Mrris' custonary rate is not out-of-line wth the

prevai ling narket rate for Lexington, Kentucky, for that particul ar tine
period. CBVhas provi ded no evidence to the contrary. Thus, we find that
Mrris' custonary billing rate is the appropriate rate for conputing
conpensation for work he perforned before LFQ This rate wll |ikew se be
used to conput e the conpensation for Gl | onay' s work before LFQ since
Mrris and Gal | onay are of reasonably conparabl e skill, experience, and
reputation. The prevailing narket rate for Védshington, DC, is not
appropriate as a basis for conputing an anard for Gl loway' s efforts before
LFQ (Menorandum@inion and Oder (KRCv. Babbitt, No. 97-9 (ED Ky.)),
dated M. 5, 1999, at 12-15.)

This is sufficient, absent any evidence to the contrary, to justify
the use of Mrris' customary billing rates as the appropriate hourly rates
for conputing the anard of attorney fees. People Wo Gare v. Rockford Board
of Education, 90 F. 3d at 1311-14; National Association of Gncerned \eterans
v. Secretary of Defense, 675 F.2d at 1326 ("[1]n the nornal case the
Governnent nust either accede to the applicant's requested rate or provide
specific contrary evidence tending to showthat a | ower rate woul d be
appropriate”); Harvey A Gitron, 146 IBLAat 36, Gitevay al . v. BV
131 IBAat 216-17; NRCv. G3M 107 IBLAat 393-95 96 |.D at 112-13.

Next, CBMgenerally objects to using "rates appropriate to senior
partners in n@or lawfirns" for both attorneys, where both Gl | oway and
Mrris worked on a brief or other pleading. (C(BMResponse at 3.) It
asserts that this practice constitutes "overl awering," which warrants a
discount in either the rates used or the hours clained. (CBVResponse at
10.)

Ve do not find overlawering in the instant case. No evidence of this
iscited by BV asserting that this wll becone apparent froma conparison
of the attorneys' respective tine sheets. ((BMResponse at 12.) Wiile
there nay be sone overlap in the work perforned by the two attorneys
(Declaration of Gl loway, dated Dec. 9, 1993, at 7; Declaration of G| ownay,
dated Mar. 13, 1998, at 1), it apparently stens fromthe fact that they
often conferred regardi ng the preparation of filings and revi ened each
other's witten work product before it was filed wth CBMor the Board. As
Gl lonay states: "VWé allocated the work between oursel ves in an efficient
fashion so that no nore tine woul d be expended thal n] had one experi enced
attorney handled the natter wth brief consultations wth a second
attorney." (Declaration, dated Dec. 9, 1993, at 8 see Declaration of
Gl lovway, dated Mar. 13, 1998, at 2.) Mrris further explains: "Ater
conferring initially on all of the issues in the case, we divided the work
of researching and briefing on an issue-by-issue basis so that neither of us
dupl i cated the work perforned by the other.” (Declaration, dated Mr. 18,
1998, at 9; see Declaration of Mrris, dated Mr. 18, 1999,
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at 3.) Ve donot find that evidence of overlawering has been establ i shed.
(KRCv. Babbitt, No. 97-9 (ED Ky.), dated Mr. 5 1999, at 8-10.)

V¢, therefore, hold that the "l odestar” anount, or the nunter of hours

reasonabl y expended on qual i fying work by petitioners' counsel multiplied by
the reasonabl e hourly rate, is $50,295. V& reach this hol ding based on the
followng conputation: Hrst, we multiply the 113.5 hours spent by Mrris
preparing, filing, and prosecuting the citizen's conpl aint before C8V
preparing and filing the appeal to the Board; and preparing, filing, and
prosecuting the petition and suppl enental petitions before the Board tines
the rate of $200/hour for work perforned prior to January 1, 1995 (89 hours
X $200/ hour = $17,800) and the rate of $225/hour for work undertaken
thereafter (24.50 hours X $225/hour = $5,512.50). This yields a total val ue
for Mrris' conpensabl e tine of $23,312.50. Next, we multiply the 106. 75
hours spent by Gall ovay tines the rate of $200/hour for preparing and filing
the citizen's conplaint with LFO (29 hours X $200/ hour = $5,800); the rate
of $260/ hour for prosecuting the conpl aint before the Assistant Deputy
Drector (20.25 hours X $260/ hour = $5,265); the rate of $270/hour for
preparing, filing, and prosecuting the petition before the Board in the tine
period fromJuly 1, 1993, thru June 30, 1994 (19.25 hours X $270/ hour =
$5,197.50); the rate of $280/hour for prosecuting the petition before the
Board inthe tine period fromJuly 1, 1994, thru June 30, 1995 (37.25 hours
X $280/ hour = $10,430), and the rate of $290/hour for preparing and filing
the first supplenental petition wth the Board (1 hour X $290/ hour = $290).
This yields atotal value for Galloway' s conpensabl e tine of $26, 982. 50.
Addi ng together the total values of Mrris' and Gl | oway' s conpensabl e tine
yields an overal| total of $50,295. V¢ hold that petitioners are entitled
to the | odestar anount. Save Qur Guntoer|l and Muntains, Inc., 111 |BA 197,
199 (1989).

V¢ al so deempetitioners entitled to $1,070.41 in expenses incurred in
preparing and submtting their citizen's conplaint, infornal review
requests, appeal, and petition, supplenental petitions, and supporting
docunent's, because they have attested to the fact that such costs are
nornal | y passed along to their counsel's clients and because we general |y
find, absent any evidence to the contrary, that they were "reasonably
incurred,” as required by 3 CFE R 8§ 4.1295(b). NOCv. (3V 107 IBLA at
407-08, 96 I.D at 120; see Declaration of Gilloway, dated Dec. 9, 1993, at
8, Declaration of Mrris, dated Dec. 14, 1993, at 11-12; Declaration of
Morris, dated Mar. 18, 1998, at 10; Declaration of Mrris, dated Mr. 18,
1999, at 3.

Except to the extent that they have been expressly or inpliedy
addressed in this decision, all other errors of fact or lawrai sed by CaV
are rejected on the ground that they are contrary to the facts and | aw or
are inmaterial .
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 433 CF.R 8 4.1, the petitionis
granted, and petitioners are anarded costs and expenses, including attorney
fees, as set forth herein.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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